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This Research in Brief report addresses the problem 
of dealing effectively with the crime of child sexual abuse. It is 
noted that child sexual abuse often goes unreported and unprosecuted. 
Problems faced and posed by child victims on the criminal justice 
system are reviewed. Legislative revisions, local reforms, and new 
techniques to alleviate these problems are discussed. The techniques 
discussed include: (1) enhancing a child's communication skills; (2) 
modifying the courtroom's physical environment to make it comfortable 
for the child; (3) preparing child victims to testify; (4) enactment 
of laws to permit child witnesses to have a supportive person present 
during court proceedings; (5) enactment of laws directing law 
enforcement, social service agencies, and prosecutors to conduct 
joint investigations; and (6) enactment of laws attempting to 
expedite the adjudication process by giving precedence in trial 
scheduling to child sexual offense cases. Tables of the 50 states* 
statutory provisions relevant to child witnesses in sexual abuse 
cases and statutory citations jCor selected issues in child witness 
testimony are included. (ABL) 
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Prosecution of Child Sexual Abuse: 
Innovations in Practice 



Chil ' sexual abuse occurs with alarm- 
ing frequency. The National Center on 
Child Abuse and Neglect (a division 
of the U.S. Department of Health and 
Human Services) estimates that in 
1983 nearly 72,000 children were 
reported as sexually maltreated by a 
parent or household member ' Local 
law enforcement agencies also receive 
a large and growing number of reports 
of child sexual abuse although the 
FBrs Uniform Crime Reports do not 
tabulate sexual assaults by age of 
victim. 



Perhaps even more disturbing is that 
an unknown number of similar cases 
never reach the attention of authorities. 

1 U S Deparimeni of Health and Human Servtces. 
National Center <in Child Abuse and Neglect 
National Studs on Child Nef^lei t and Ahu\e Reportina 
(Denver American Humane Association, WS4) 



Debra Whitcomb 

Very young children may lack the 
verbal capacity to report an incident or 
the knowledge that an incident is 
inappropriate or criminal: older chil- 
dren may be too embarrassed Many 
child victims are threatened into si- 
lence. When they do confide in a 
trusted adult, their reports may be 
dismissed as fantasy or outright lies 

Even if the child^s story is believed, 
parents and health and social services 
professionals have been reluctant to 
enlist the aid of enforcement agencies, 
largely for fear of the adverse effects 
of the criminal justice process on child 
victims and their families. 



Even cases that are filed with police 
may not result in prosecution for a 
variety of reasons. These include 



inability to establish the crime, insuf- 
ficient evidence, unwillingness to 
expose the child to additional trauma, 
and the belief that child victims are 
incompetent, unreliable, or not credi- 
ble as witnesses. Yet, public sentiment 
increasingly favors criminal justice 
intervention in these cases. 



This Research in Brief discusses some 
problems faced and posed by child 
victims in the criminal justice system. 
It reviews legislative revisions, local 
reforms, and new techniques to alle- 
viate these problems 

Child victims in the 
criminal justice system 

By definition, children are immature 
in their physical, cognitive, and emo- 



From the Director 

More than 90 percent of all ^^hild abuse 
cases do not go forward to prosecution 
In many of these cases, the decision 
not to proceed is based on concerns 
about the child's possible performance 
on the witness stand or the impact of 
the court process on the child victim's 
recovery. The unfortunate result is 
that many suspects are released with- 
out the imposition of justice. They not 
only escape any penalty but have the 
opportunity for further abuse of their 
initial victim or other children 



Both community members and criminal 
justice professionals are increasingly 
concerned about our apparent meffec- 
tiveness in dealing adequately with the 
crime of child sexual abuse 

The National Institute of Justice com- 
missioned Abt Associates, Inc., to re- 
view research and experience m dealing 
with child victim. This Research in 
Brief summarizes the findings discussed 
in an Issues and Prai tices report. When 
the Victim is a Child Included in this 



BrieJ IS a 50-State analysis of rele vant 
statutes enacted as of December 1 984 

The Brief also suggests new and crea- 
tive ways of reducing the irauma of 
trial preparation and court appearances 
on child sexual abuse victims At the 
same time, the approaches outlined 
maintain the rights of the accused and 
the integrity of the judicial system 

James K Stewart 
Director 

Nati^Mial Institute (/t Justice 



testimony (videotape and closed- 
circuit television). The chart includes 
extensive footnotes providing impor- 
tant clarifications or elaborations of its 
contents 



tional developinent. This immaturity 
takes !ts loll when children are in- 
volved in court proceedings. From the 
time an incid-ntof child sexual abuse 
IS revealed, the victim is interviewed 
repeatedly by adults representing 
different agencies with overlapping 
information needs. Continuances are 
freely granted, causing delays that 
erode the children's memories and 
undermine therapeutic efforts to help 
them get on with their lives 



often command secrecy with threats 
that range from withdrawal of love to 
death of the child, mother, or other 
loved ones 



Visions of the father in j mK the mother 
distraught, the family on welfare, and 
the children placed in foster care 
typically suffice to prevent i victim 
from divulging the incestuous situa- 
tion, often for years, sometimes 
forever A child who reports promptly 
IS by far the exception, not the rule. 



Children often do not understand the 
reasons for repeated interviews and 
delays. Many choose to end the pro- 
cess by recanting the accusation befo-e 
their cases can be adjudicated. 

When these cases do go to court, an 
entirely different set of problems 
arises for children who are called to 
testify Judges may seem to loom 
large and powerful over small children 
who may feel isolated in the witness 
stand. Attorneys often use language 
children do not understand and seem 
to argue over everything the children 
say. Defense attorneys ask questions 
intended to confuse them for reasons 
children cannot comprehend. Many 
people are watching every mo . the 
child witness makes — especially the 
defendant 



Under such conditions, children can- 
not be expected to behave on a par 
with adults !t is not unusual for them 
to recant or freeze on the witness 
stand, refusmg to answer further 
questions At be^l, this behavior 
weakens the Government's case, at 
worst. It leads to dismissals for lack of 
evidence 



The problems of immaturity are com- 
pounded when the child is a victim of 
sexual abuse. Generally, the child is 
the only witness to this abuse, and 
often there is no physical evidence. 
Consequently, the case becomes a 
matter of the child's word against the 
adult's. This fact is all too obvious to 
offenders and is very simple for de- 
fense attorneys to exploit. 



Incest, in particular, traps the child in 
an extremely precarious position. 
Children are taught to obey and rt»»pect 
their elders, and incestuous offenders 

ERLC 



If the child's situation becomes known 
and the child protection or law enforce- 
ment authorities intervene in the fam- 
ily, the child may be under intense 
pressure to retract the allegation. 
Regardless of whether the father or 
the child IS removed from the home, 
dissolution of the family appears 
imminent and the child may shoulder 
the blame Such pressure to recant is 
further mtehsified the longer the case 
IS delayed, becoming strongest when 
the child faces the defendant from the 
witness stand. 



A call for change 

If child victims iirc treated insen- 
sitively while their allegations are 
investigated and adjudicated, their 
participation in ihe process is likely to 
suffer, in turn weakening the govern- 
ment's case. 



Victim advocates anri prosecutors 
across the country are experimenting 
with a variety of measures intended to 
reduce the stress on child victims who 
become entangled in the complexities 
of the child protection and criminal 
justice systems Several States have 
already adopted laws that permit alter- 
native — and some very controversial 
— techniques 

Included in this Research in Brief is a 
chart analyzing selected provisions of 
pertinent legislation that had been 
enacted as of December 1984. The 
refonti measures are listed in two 
categories: (I) those seeking to alle- 
viate the perceived trauma ot giving 
live, in-court testimony (hearsay ex- 
ceptions, exclusion of spectators); and 
(2) those authorizing mechanical 
interventions to obtain the child's 

2 J 



Also included in this Research in Brief 
are statutory citations for selected 
issues in child witness testi-nony 
including competency, abused child 
hearsay exceptions, exclusion of spec- 
tators from the courtroom, and the 
admissibility of videotaped testimony. 

This brief discusses some practical 
concerns surrounding the actual im- 
plementation of proposed reforms. 
The findings are based largely on 
personal interviews conducted witn 
judges, prosecutors, victim advocates, 
protective services workers, and law 
enforcement officers in Des Moines, 
Iowa; Milwaukee, Wisconsin; Or- 
lando, Florida; and Ventura, Califor- 
nia. Each jurisdiction possessed a 
different array of innovative statutes 
and procedures, thereby enabling 
researchers to examine a broad range 
of alternative techniques. 

The results of this study suggest that 
many of the new reforms have been 
rarely used Many unresolved ques- 
tions about their ability to withstand 
judicial scrutiny (not addressed by this 
study) m addiiion to a number of 
practical concerns tend to dissuade 
prosecutors from ta^ving full advantage 
of the measures 

Practical concerns with 
the new techniques 

The plight of child victims in the 
courtroom has generated considerable 
media attention, much of it focused on 
the potential of modem technology to 
alleviate the stress of testifying Video- 
tape and closed circuit television, in 
particular, have received much media 
coverage, and legislators have felt 
pressured to adopt these controversial 
measures with limited opportunity for 
reflection and study 

The findings of this study suggest that 
these techniques can be used only in a 
small fraction of child sexual abuse 
cases, and that there are less obtrusive, 
and less controversial, ways of achiev- 
ing similar effects for all but the most 
seriously traumatized children. 



Perhaps the most radical of the pro- 
posed reform measures is the use of 
closed circuit television to broadcast 
the child's live testimony from another 
room adjacent to the trial courtroom 
As of December 1984, this technique 
was statutorily authorized in only four 
States: Kentucky, Louisiana, Okla- 
homa, and Texas 

These laws permit the attorneys and a 
supportive adult (e g , victim assistant 
or close relative) to be present with the 
child during the broadcast. The defend- 
ant and equipment operators may 
also be present, but the child is not 
allowed to see or hear them 

Whether the use of closed circuit 
television satisfies the defendant's 
conslilulional right of confronting his 
or her accuser has not ye. been re- 
solved But prosecutors and judges 
question the value of this technique 
from another stanc* joml. What effec: 
does the new med.um have on jurors' 
perceptions'^ 

Although there is some empirical 
evidence to suggest that televised trial 
materials have no markedly negative 
effect on courtroom communication 
between trial participants and jurors, 
these findings are far from conclusive 

The primary purpose of closed circuit 
television is to avoid direct confronta- 
tion between the child and the defend- 
ants, but there are other means to this 
end Some prosecutors use their own 
bodies to block the victim's view of 
the defendant during the direct exami- 
nations Others simply instruct chil- 
dren to look elsewhere while they 
testify, or to look for a supportive 
family member or victim advocate in 
the courtroom audience. One victim 
advocate encourages children to tell 
the judge if the defendant is making 
faces. 

Such instructions may not completely 
eradicate the child's fear of seeing the 
defendant in court, but at least they 
impart a small sense of control in a 

2 GcrdldR Miller. 'The Effects of Videotaped Trial 
Materials on Juror Responses." in P\\{h(tl<tf(\ and 
the Law . ed Gordon Bennant, Char!<*s Nemelh, and 
Neil Vidniar (Lexington. MA Lexington Books. 
^""-V 205 
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Situation that may seem overpowering 
to a child 

Videotaping testimony is another 
technique that is highly praised, yet 
seldom used where it is authorized At 
this writing, at least 14 States have 
adopted laws authorizing the introduc- 
tion of videotaped testin^ony taken at 
a deposition or preliminuiy hearing in 
lieu of live testimony at trial But 
some prosecutors point out that the 
environment at a deposition can be 
more traumatic than that of a trial 
courtroom Depositions take place m 
small rooms, thereby bringing the 
child and the defendant into closer 
physical proximity than in the trial 
courtroom. The judge may not be 
there to monitor the behavior of the 
defendant or his counsel, and victim 
advocates may not be permitted to 
attend 

It a court finding of emotional trauma 
or unavailability is prerequisite to a 
videotape substitution tor live testi- 
mony, the child may be subjected to a 
battery of medical and/or psychiatric 
tests by examiners for the State and the 
defense. Some prosecutors also be- 
lieve that a child who successfully 
endures all the proceedings leading up 
to the deposition or preliminary hearing 
can succeed at trial as well; indeed, by 
that point the videotaped deposition 
merely sul titutes one formal proceed- 
ing for another 

The purpose of the videotape statutes 
IS to spare the child the presumf^d 
trauma of a public appearance in 
court. Yet, many interview respond- 
ents observed that the courtroom 
audience is not a major concern for 
most children. They also noted that 
there rarely is a general audience, 
when spectators are present, they can 
often be persuaded to leave voluntarily 
by simple request of the prosecutor 
Existing statutes for closing court- 
rooms — another popular remedial 
technique — are seldom invoked 

At least three States — Texas, 
Louisiana, and Kentucky — have 
adopted laws permitting a videotape 
taken of the child's first statement to 
be introduced into evidence For the 
taping, the child must have been 
questioned by a non-attorney, and 
both the interviewer and child must be 

3 4 



available for cross-examination. The 
principal goal of these statutes is to 
reduce the number of interviews the 
child must g;ve, but they allow for 
other benefits as well 

Videotaping the child's first statement 
can capture the child's most candid 
reaction to the incident. Prosecutors 
and victim advocates report that the 
technique encourages guilty pleas. ^ 
Police, social workers, and prose- 
cutors in many jurisdictions are already 
using videotape to achieve these goals, 
even in the absence of laws authorizing 
introduction into evidence at trial. 

There are drawbacks to these videotape 
statutes, however Since child victims 
must be available for cross-examina- 
tion, the laws do not protect them from 
the presumed trauma of testifying at 
trial and confronting the defendant. 
And, unless the court places them 
under a protective order, the video- 
tapes may become public property, 
perhaps even appear on media broad- 
casts, causing incalculable trauma for 
the child and family Also, the tapes 
become a liability if the child volun- 
teers contradictory information, or if 
improper questioning techniques were 
used to elic!t responses. 

Useful and effective techniques 

Much attemion has been focused on 
technological aids intended to help 
child victims in the adjudication proc- 
ess. Some of the most useful and 
effective techniques, however, do not 
involve advanced technology Statutes 
creating special exceptions to hearsay 
for certain out-of-court statements of 
child sexual abuse victims fall into this 
category. 

Child sexual abuse victims sometimes 
make innocent remarks that are quite 
explicit in their portrayal of sexual 
activities that should be unknown to a 
child For example, when a 7-year old 
girl spontaneously asks her father, in 
child's language, about details of 
erection and ejaculation, there can be 
little doubt that this child was sexually 
abused in some way Yet this kind of 

^ This etfeet v^as reported to us in telephone 
interviews with prosecutors across the tountrv Sec 
also. Rcinhardt Krause. Videotape. CCTV Help 
Child Abuse Victims Tell Their Story but Legal 
Problems Remain "in Uiw Enjon vmvtu Tei hnolof(\ . 
(November 1984). 1^ - IK 



Exhibit 1 

Statutory provisions relevant to child witnesses in sexual abuse cases* 
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SOURCE. Statutes were provided by State governments in the fail of 1984 
*Except for age limits, all numbers refer to footnotes on foilowtng page 

See Exhibit 2 for statutory atations arxj a brief descnptK>n of related laws not included on the chart 



KEY S Statute (includes codified rules) 
R Rule of evidence (not codifted) 



Case law onlv 
Minor child 
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I Stale m. si IikeK uses 14-\edr-t>ld cDmmon 
ld\^ sljndard 



2 Extcplion A child viciim ot d sexual olfense 
IS d compcieni witncsv and shall be allowed lo 
lesiify wiihoul pnor quahricauon in an> judicial 
paxecding involving ihc alleged offense Tner ot 
faci IS lo determine ihe weighi and credibilii> lo 
be given lo the icsiimonv 



^ Child under I2\edrsmd> nollesiitv under oalh 
unless court is salisHed thai child understands the 
nature of an oath 



4 Exception for sexual abuse cases repealed 
Ne\^ Idnguugc reads A child descr.bing an> act 
ot sexual contact or penetration performed on or 
with the child by aniMher md> use language 
appropriate for a child i>f that age 



S Corroboration is not required 



b This provision applies to the prelimmarv 
hearing 



7 This provision provides lor in-t.iincra 
tcstinionv 



S txteption tor a reasonable hut Imiitcd number 
ot members ot the public 



^ Detendant present, but the court to ensure child 
cannot hear or sec detendant 



10 Tcstimonv to be taken under the Rules ot 
Hv I dene c 



I 1 Court order tor gtXKl cause shown 



12 Court tmding that further testimony would 
cause the vic'im emotional trauma so that Ihe 
victim IS medicaPy unavailable or otherwise 
unavailable 



I ^ Upon application, court to make preliniinarv 
finding whether "the victim is likely lo be 
medicallv unavailable or otherwise unavail- 
able at tiial. court to find whether "further 
leslimv>n> would cause the victim emotional 
trauma so that the victim is medicalK unavailable 
or otherwise unavailable 



14 Court tinding that 'there is substantial 
likelih(H>d that such victim or witness would 
suiter severe emotional or mental distress il 
required to tcstitv in open court 



15 Court cxprcssl) tinds that the cnmtuinal or 
psychological well-being ot the person wt>uld be 
substantiallv impaired it the person were lo tcsiitv 
at trial 



16 Court R II Ic Ci»urt order upon Sht>w ir.; that 
the child ma\ be unable to lestitv without 
suttcnng unreasonable and unnetc^satv menial or 
cmo'ional harm ' (Statute Court order tt)rgiH>d 
cause show n ' ) 



1 7 For d child w iiness I 2 \ears old or under 
tcstimt>n\ ma\ be videotaped wiffuna ct)urt 
tlndmgs Ft>r a witness greater than l2\carsold 
court must find the witness is likelv to sutler 
severe emotional or mental distress it required lo 
Icstitv in person 



IS Court tinding thai t'irthc- tcstimonv would 
cau^c the victim emotional trauma or lh<U the 
victim IS otherwise unavailahic or lhi»* such 
tcstimonv would be substanliallv detrimental to 
the well-being ot the victim 



N Court order where there is a substantial 
likelihood that the child will t>!hcrvkisc sutler 
emotional - 'ncntal strain 



20 The videotapes arc tislcd as an exception lo 
hearsav in R l.vid R K(M 



21 Icsiimonv to be videotaped at prclimmarv 
hearing 



22 Stcnographical tcstimonv or oihei court 
approved means also available Videotapes arc 
siKciticd in the videotafK law as an exception to 
hearsav 



2^ V'lcliniin prt>sc-utions tor sexual inicrcoursc 
witht)ul ct>nscnt it victim is less than lb vears 
deviate sexual coniiucl nicest ' no age specitied) 



24 \ idcolapcsarc spc'citicd in the vidcoiape l.iw 
as an exception to hi .irsav 



2*> \ idcotape law applies lofcstinionv picscntjd 
to Ihe Cirand Jurv 
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Exhibit 2 



Statutory Citations for Selected Issues in Child Witness Testimony 



Competency 

Ala Code S 12-21-165, 

Anz Rev Stat Ann § 12-2202 

(controlling). 

Ark Rev. Stat Ann S 28-1001, 

Cal R. Evid R 701, 

Colo Rev. Stat S 13-90- 106( l)(b) 

(controlling), 

Fla Srrt § 90.601, 

Ga. Code §§ 38-1607, 16»0, 

Hawaii Rev Stat § 621-16, 

Idaho Code § 9-202, 

Ind Code § 34-1-14-5 (applied to 

criminal matters via S 35-3 7 -4-1, 5 

35_I_31_3), 

Iowa Code § 622 1 , 

Kan Stat Ann. S 60-417, 

Ky Rev Stat § 421 200, 

La Rev Stat Ann S 15 469. 

Md. Cts & Jud Proc Code Ann S 

9-101, 

Mass. Gen Laws Ann ch 233, §20, 

Mich Stat. Ann S 27A 2163, 

Minn Stat S 595 02(0(0, 

Miss Code Ann. S 13-1-3. 

Mo Rev Stat S 491 060(2). 

Neb. Rev Stat. S 27-601, 

Nev Rev. Stat. § 50 015, 

N.J Rev Stat § 2A 81-1 and R 

Evid R 17, 

N Y Crim Proc Law S 60 20 (Con- 
sol ). 

Ohio Rev. Code Ann § 2317 01, 
Okla. Stat tit 12, § 2601, 
Or. Rev Stat 40 310, 
Pa Stat. Ann tit 42, S 591 1 (Purdonn 
S.D Codified Laws Ann § 19-14-1, 
Tenn. Code Ann S 24-1-lOK 
Utah Code Ann 78-24-2, 76-5- 
410; 

Wash Rev Code 5 60 050, 
Wis Stat S 906 01, 
Wyo. Stat. S 1-138 

Some of the above are codified versions 
of R EVID R 601. In addition, 
R.EVID R.601 IS found separately for 
the following States. Alabama, Alaska, 
Arizona^ Colorado^ Delaware, Iowa, 
Maine» Michigan, Montana, New 
Mexico, North Carolina, North Dakota, 
Ohio, Texas. Vermont, Washington, 
Wyoming 

Abused child hearsay 
exceptions 

An/. Rev Stat S 13-1416(1984): 
Colo Rev. Stat. § 18-3-41 1 (3), 



111 Rev Stat ch 38, para 1 15-10 

(1983) , 

Ind Code S 35-37-4-6 (1984), 
Kan Stat Ann S 60-460(dd) ( 1982). 
Minn Stat S 595 02(3) (1984), 
S D Codified Laws Ann § 19-16-18 

(1984) , 

Utah Code Ann 76-5-41 1 ( 1983), 
Wash Rev Code § 9A 44 1 20 ( 1 982) 



Related provisions Some Slates permit 
the use of certain out-of-court state- 
ments in a crimirtal prosecution if the 
witness IS available to testify See, for 
example, Del Code Ann tit IKS 
3507 (1953) (statement can be consis- 
tent or inconsistent) 



Exclusion of spectators from 
courtroom 

Ala. Code S 12-21-202 (194^^), 
Alaska Stat S 12 45-048 (1982), 
Ariz R Cr P R 9 3(c) (1973), 
Cal Penal Code S 868 7(a) (1983), 
Fla Stat § 918 16 (197^), 
Ga Code 17-8-53 (1933), 
111 Rev Stat ch 38, para 1 15-11 
(1983). 

La Rev Stat Ann S 15 469 1(1981), 

Mass Gen Laws Ann ch 278 §S 16A 

(1923), 16C (1978), 

Mich Comp Laws § 750 520, 

Minn Stat § 631 045 {\9'd2). 

Miss Const art III, !5 26, 

Mont Code Ann S 3-1-313 (1977). 

N H Rev Stat Ann ^ 632-A 8 

(1979), 

N Y Jud Law S 4 (1968), 

N C Gen Stat 15-166 (1981). 

ND Gen Code § 27-01 -02 ( 1974), 

SD Codified Laws Ann 23A-24-6 

(1983), 

Vt Stat Ann tit 12, § 1901 (1947). 
Wis Stat § 970 03(4) (1979) 



Related provision Utah Code Ann § 
78-74 (1953) Utah's law authorizing 
the closure ot the courtroom in an action 
ol , seduction, . ., rape, or assault 
with intent to commit rape," has been 
construed to apply only in civil 
actions to avoid conflict with the 
Constitution 



Videotaped testimony 
admissible 

Alaska Stat § 12 45 047 (1982), 
\riz Rev Stat Ann S 12-2311 
(1978), 

Ark Stat Ann 43-2035 to 43- 

2037 (1981, 1983), 

Cal Penal Code 1346 (1983), 

Colo Rev Stat § 18-3-413, 

Fla Stat § 918 17 (1984), 

Ky Rev Stat § 42 1 350 (1984), 

Me Rev Stat Ann tit 15, § 1205 

(1983), 

Mont Code Ann 46-15-401 to 

46-15-403 (1977), 

N M R Cr P R 29 1 (1980) (based 

onNM Stat Ann S 30-9-1 7 ( 1978)), 

SD Codified Laws Ann S23A-12-9 

(1983), 

Tex Code Crim Proc Ann art 

38 071 (1983), 

Wis Slat § 967 04(7) (1983) 



Related provision Iowa Code S 232 96 
applies to petition alleging a child in 
"need of assistance" in juvenile pro- 
ceedings, not criminal prosecutions 



Related provisions State law some- 
times permits a deposition in >exual 
assault cases to be used in lieu of live 
testimony //the accused consents See, 
for example, Va Code S 18 2-67 
(law docs not specify videotape) 

Closed circuit testimony 
available 

Ky Rev Stat M21 350(3) ( 1984): 
La Rev Stat Ann 15 260 (1984), 
Tc\ Code Crim Proc Ann art 
38 071(3) (1983) 



Abused child videotape film 
hearsay exception 

Ky Rev Stat 421.350(1) and (2) 
(1984), 

La Rev Stat Ann §4? 15 440 I to 
15 440 6 (1984), 
Tex Code Crim Pro? Ann art 
38 071(1) and (2) (1983) 
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family and child, and advise the court 
and prosecutor, 

• laws directing law enforcement, 
social service agenciCN, and pro^t- 
cutors to conduct joint investigations 

^ in child sexual abuse cases, us;ng a 
single ira'ned interviewer; and 

• laws attempting to expedite the 
adjudication prcKess by giving prece- 
dence in trial scheduling to sexual 
offense cases or to cases in which the 
victim IS a minor 

These laws reflect the legislature's 
concern for child victims, and, for 
maximum effect, they require the 
personal commitment of the individij- 
als handhng these cases Indeed, 
dedicated people in many jurisdictions 
have introduced these innovations 
successfully even without legislation 
These precautions can and should be 
provided to every child coming into 
the system, not only to those whose 
cases actually come to trial or whose 
emotional well-being is severely 
threatened by the prospect of 
testifying. 

Conclusions and 
recommendations 

There are two areas ol statutory reform 
that appear to be necessary and benefi- 
cial to many child witnesses. The first 
is abolishing special competency 
requirements for children, preferably 
by establishing a presumption that 
every witness is competent (as m the 
Federal Rules of Evidence), and leav- 
ing the determination of credibility to 
the trier of fact. 

To date, some 20 States have adopted 
this standard; three more States have 
waived their competency requirements 
in cases of chHd sexual abuse Since 
psychological research on children's 
memory and morality suggests that all 
but the youngest children (i.e , age 3 
and under) can testify as truthfully and 
accurately as adults, it seems unfair 
to impose a special requirement on 
children 

Secondly, legislatures should adopt 
special hearsay exceptions to admit 



5 For an excellent overview of research on children's 
capabilities as witnesses, sej the Journal of Sot ml 
Issues Vol 40(1984), ed Gdil S GtxxJman 
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ceitain out-of-court statements that do 
not fall within the existing exceptions 
to hearsay These exceptions will not 
apply in every prosecution, but they 
are useful when a child freezes or 
recants on the witness stand, or when 
the defense assert.> special exceptions 
for child sexual abuse victims, other 
States that lack residual hearsay excep- 
tions shoiild consider adopting similar 
laws 

Regardless of the existing statutory 
structure in a given State, there is 
much that can be done to ease the child 
victim's trauma Each prosecutor's 
office should designate at least one 
attorney to receive training or spe- 
cialize in child sexual abuse cases 
Training should be provided, not only 
in general concepts of child develop- 
ment and family dynamics, but also m 
the specifics of Stale law and case 
precedent 

Child development and mental health 
professionals in the community should 
be tapped for assistance in interview- 
ing children, selecting potential jurors, 
and formulating opening and closing 
statements Above all, prosecutors 
should work to improve communica- 
tion and coordination among the sev- 
eral agencies responsible for child 
welfare. A concentrated team etfort is 
necessary to develop a more rational, 
cohesive approach to the adjudication 
of crimes against children 

Each child should have a victim advo- 
cate or other supportive adult for 
assistance and accompaniment 
throughout the investigation and ad- 
judication processes Where pros- 
ecutors lack access to a victim/witness 
assistance unit, provision should be 
made for volunteer support or carrying 
over the guardian ^d litem function 
from juvenile court proceedings (The 
Child Abuse Prevention and Treatment 
Act of 1 974 requires States to appoint 
a guardian ad litem to represent the 
best interests of children involved m 
abuse and neglect proceedings ) 

Support persons should receive the 
same specialized training given to 
prosecutors so that they can advocate 
for the child's best interests from a 
knowledgeable standpoint 

Judges, especially, should be aware of 
a child's unique situation in the crimi- 




nal court setting Some interviewees 
objected to any intervention on behalf 
of a witness in the courtroom on 
grounds that it prejudices the jury to 
believe the allegation of victimization; 
certain departures, however, are 
necessary for child witnesses simply 
because they are children 

At a minimum, judges should be alert 
to lines or forms of questioning that 
confuse or intimidate the child They 
should recognize signs of discomfort 
or embarrassment that may cloud or 
distort the child's testimony, and then 
take the mihative, for example, to call 
a recess to identify and remedy the 
source of the child's distress 

Whenever possible, and where the 
prosecutor fails to file a motion, judges 
should order alternative procedures on 
their own motion They should avoid 
granting continuances unless abso- 
lutely necessary, and they should 
ensure that every child has a supportive 
friend or advocate in court. 

There are many ways to relieve the 
child victim's anxiety and elicit effec- 
tive testimony Drastic interventions — 
such as closed circuit television and 
videotaped depositions in lieu of live 
testimony — >hould be used only m 
extraordinary cases 

Sensitive treatment of the child 
throughout the pretrial period, along 
with creative interpretations of availa- 
ble statutes and case law precedent, 
may be no less effective in most cases. 
These measures should not be over- 
looked in our desire to aid child 
victims 



Debia Whitcomb of Abt Associates, a 
research firm in Cambridge , Massa- 
chusetts, was principal investigator for 
the National Institute of Justice study 
called When the Victim Is a Child 
{NCJ 97664), It IS on sale by the 
Superintendent of Documents, V S, 
Government Printing Office, Wash- 
ington, DC 20402, Stock number is 
027-000-01248-5 

Points of view or opinions e xpressed in this pub- 
lu mum are those of the author and do not net es- 
sartlv reflect the offu lal position orpolu \es of the 
V S Department of Justu e 
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